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GAO will not question a contracting agsncy's
determination to secure services through
competitive bidd lnq proceduraes rather than
through the procedures described in the
prooks Act for the selection of archititec-
tural or engineering firms unless the pro-
tester denonstrates that the agency 1ntendpd
to circumvent the Act.

The Consulting Engineers Council of Metropolitan
Washington (CEC) protests the use of conpﬁbntlve pro-
cedures under reguest for proposals No. SA-23-RS5B-0022
issued ty the Dernartiment o Co.vozrce fcr ‘hie assenanent of
the physical condition c¢f the tlerbert C. Hoover Buillding,
CEC contends that the services should have been secured
thrcugh the special procedures prascr

&)

ited in the Rrooks
Act, 40-U.S.C. § 541 et seq. (1357€), Lor the procursiacnt
of architectural .and engincering (A-L) services. The Act
declares it to be federal policy to issue public announce-
rents of all requirements for A-~E services and to

egotiate contracits for the services oin the basis of
demonstrated competence and qualifications; the procedurss
do nct include price competition.

We deny the protest.

The solicitation reguires the contractor tn perform
the following five tasks with respect to the heating,
ventilating and air conditioniag eguipment (HVAC):

1. Perform a limited physical inventory of
equipment on flocors 5 and 6 and btatls—
tically project from those results th
situation on the remwaining six flooru,
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2. 1Identify equipment components and
determine which of them may need
replacement, L

3. Determine service lives for these
components that may need replacement,

4, Develop detailed cost estimates for
components that may need to be replaced,
and

5. Determine annual cost estimates based on
the most likely replacements over a
10-ycar period.

The solicitation contains an optional requirement to
identify defects in the HVAC system and to analyze the
defects "by engineering computation and/or professional
judgnent." Last, the solicitation sets for the optiocnal
reguirements to perform steps (1) to (5) with respect
to plurnbing, electrical and elevator equipment.

The contracting officer determined that the statement
of work reguired little more than gauging the scope of
repairs and estimating costs, tasks which in his view are
normally done by firms other than engineering firms.
Therefore, Commerce employed standard competitive pro-
cedures to secure the services.

CEC argues that the tasks involved are required by
the District of Columbia Code to be performed by an engi-
neer. In particular, CEC contends that references to
"statistical projection” in task (1) and to "engineering
computation" and "professional judgmant® in the optional
requirenent relating to HVAC defects indicate that an
engincer must perform the contract. CEC also asserts that
professional engineering judgment is required to identify
the useful life and replacement costs of components. In
sum, CEC believes that the agency either is not suffi-
ciently astute to recognize an enginesring requirement or
is intentionally circumventing the Brooks Act.

CEC has not presented facts or argumentation which
demonstrates that Commerce's conclusion--that the majority
of the tasks, including the assessment of the remaining
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seful life of components, the determination of replace-
ment costs, and the parformance of “statistical projec-
tions” to determinne the status of ficors not inventoried,
are not unigualy rejuired to be per‘oran by enqxnwers--
is unreasonaulc. ljorcover, althougn th optlon regquire-
mant to gpﬁ}y 'engineering comngtatlon<' and profe331onal
judgment" to defects arguably counstitutes an A-L service
as CEC asscrte, it does not follow that Brooks Act pro-
cedures had to be used in this procuremneat.

The Brooks Act does not require that contracts be
awarded to A~% firis merely because architects or engi-

‘necrs night do part of the contract work. See Association

of Scil uud Fovndat~on fncineers--Recensideration, 61
Comp. Gen. 377 (1982}, 82-1 CPD 429. Ratner, the Act's
procedures, and the restriction to A-E firms attached to
them, apply to the procurement of services which uniquely
or to a substantial cir dominant extent reguire performance
by a professionally licznsed and quallfltd A-E firim.
Ninneman Engineering--reconsiderceticon, B-134770, March 9,
1977, 77-1 CPD 171. Of nece aolg) the determination
concerning the applicability of the Act to a particular
procurement is the responsibility of the contracting
agency, not our Office, becauae it concerns the nature and
the scope of the werk to be done and the needs of the
contracting agency. We have, therefore, recognizad the

broad discretion on the part of the agency to make these
determinations and we,will not disturn then unleszs the
agency's couclusicns are shown to bz so unreasonanle as to
denonstrate an intent either to circumvent the Act or to

employ the noncompetitive procedures enun01ated by the Act
to secure services that should properly be solicited by
competitive means. Association of Soil and Foundation
Engineers, 62 Comp. Gen. 297 (1983), B83-1 CPD 362.

Although CEC disagrees with Commerce's conclusions,
on this issue, it has not established that the determina-
tion to procure the services coupetitively was so
unreasonable as to warrant a conclusion that Comuerce
intended to circumvent the Broohs Act.

Therefore, we deny the protest.
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